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STATEMENT OF THE CASE
Nature of the Case
In this case, Dwayne Robert Stephenson was convicted of burglary in Gooding
County for entering the residence of Odell and Pauline Thomas with the intent to
commit a theft therein.

However, by the time he was even charged in this case,

Mr. Stephenson had already been convicted of theft in Twin Falls County for possessing
the property allegedly stolen from the Thomas residence. 1
In 2015, Mr. Stephenson filed a motion to correct an illegal sentence under Idaho
Criminal Rule 35(a). He argued his conviction and sentence in this case-the latter of
the two prosecutions, convictions, and sentencings arising from the burglary of the
Thomas residence-impermissibly placed him in jeopardy for a second time for the
same offense. The district court, however, denied that motion.

1 The courts have struggled with Mr. Stephenson's name.
His first name has been
spelled "Dwayne," "Dwayn," "Dwane," or "Duane" at various times, and his first and
middle names have, at times, been transposed. For example, prior to and including
Mr. Stephenson's first appeal in this burglary case, Mr. Stephenson was identified as
"Robert Duane Stephenson." See State v. Stephenson, No. 32764, 2007 Unpublished
Opinion No. 346 (Ct. App. Feb. 7, 2007). However, in his Twin Falls County theft case,
Mr. Stephenson was referred to as "Robert Dwayn Stevenson." (Name Search for
Robert Stephenson, iCourt Portal, https://mycourts.idaho.gov/odysseyportal/ (follow
"Advanced Search Options" hyperkink; select "Party Name" in "Search By" dropdown
box; enter "Stephenson" in the field for "Enter a Last Name" and "Robert" in the field for
"Enter a First Name"; hit "Submit" button; follow "Stephenson, Robert Dwayn" hyperlink;
and follow "CR-2002-2555" hyperlink (hereinafter, iPortal).) And, in more recent
proceedings in this case (including the present appeal), Mr. Stephen is referred to as
"Dwane Robert Stephenson." (See, e.g., R., p.32.)
In this case, Mr. Stephenson initially identified himself as "Dwayne Robert
Stephenson" or "Dwayne R. Stephenson" (see R., pp.11, 16); however, after the district
court referred to him as "Dwane Robert Stephenson" (see R., pp.19, 22),
Mr. Stephenson adopted the district court's alternate spelling of his first name (see
R., pp.23, 25, 26, 27). Although this appeal bears a caption consistent with the district
court's spelling of Mr. Stephenson's name, Mr. Stephenson is referenced herein as
"Dwayne Stephenson," as that is how he spelled his own name in his initial filing.

1

Mr. Stephenson appeals the district court's denial of his Rule 35(a) motion. He
contends that the burglary and theft allegations were so factually interrelated as to
merge into a single offense for which he could only be prosecuted, convicted, and
sentenced once. He asks that his burglary conviction in this case be vacated, and that
his case be remanded with an instruction that it be dismissed with prejudice.

Statement of the Facts and Course of Proceedings
In July of 2002, the Gooding residence of Odell and Pauline Thomas was
burglarized and certain of their property was stolen. (See 32764 R., pp.6-10.) 2 The
victims' daughters identified Dwayne Robert Stephenson as a possible suspect. (32764
R., pp.6-8.) A few days after the burglary, Mr. Stephenson was stopped by the police

and found to be in possession of two items from the Thomas burglary-a coin and a
ring. (32764 R., p.9.)
According to Mr. Stephenson, based on his possession of the property taken in
the burglary of the Thomas' home, he faced charges and ultimately pied guilty to the
felony crime of grand theft (by possessing stolen property), in Twin Falls County (Case
No. CR 02-555), and was sentenced to a term of imprisonment and ordered to pay

Incidentally, the Idaho Department of Correction identifies Mr. Stephenson as
"Robert Dwayne Stephenson." See IDOC Offender Search Details (available at
www.idoc.idaho.gov).
2 Apparently, because there was a prior appeal in this case, Supreme Court Case No.
32764, only a limited appellate record (consisting of proceedings occurring since the
last appeal) was created by the district court for the present appeal. However, because
the prior proceedings are relevant to the present appeal, contemporaneously herewith,
Mr. Stephenson is filing a motion asking the Supreme Court to take judicial notice of the
appellate record in the earlier appeal. Assuming that motion will be granted,
Mr. Stephenson cites to the record from the prior appeal in this brief, using the prefix
"32764" with all such citations.
2

restitution in that case. 3 (R., pp.12, 14, 16-17.) His contention that he was convicted of
theft for his possession of the property stolen in the burglary of the Thomas residence is
corroborated by the record in this case:
During the course of this investigation I learned that Stephenson
did plead guilty to the charge of Possession of Stolen Property in Twin
[F]alls[.] During the sentencing on Stephenson he was asked by the
Judge w[h]ere he had come to be in possession of the stolen property.
Stephenson refused to answer.
At this time I am asking that Stephenson be charged with Burglary.
Stephenson was at the residence around the time of the burglary and he
was in possession of the stolen property from the Thomas residence ....
(32764 R., p.1 0; see also 32764 R., p.33 (court minutes from preliminary hearing
indicating magistrate commented that the property taken in the burglary was found with
Mr. Stephenson), p.58 (State's notice of intent to use "prior bad act" evidence under
1.R.E. 404(b), indicating the State's intent to offer the facts and conviction in the Twin
Falls theft case "to establish knowledge of, and participation in, the burglary that
[Mr. Stephenson] is facing here"), pp.67-68 (court minutes from hearing on admissibility
of Rule 404(b) evidence, making it clear that the stolen property Mr. Stephenson was
convicted of possessing in the Twin Falls County case was the same property allegedly
stolen from the Thomas residence in the burglary at issue in this case).) Ultimately,
Mr. Stephenson was ordered to pay $11,744.99 in restitution to the Thomases'
insurance company in the Twin Falls case. (32764 Tr., p.68, L.9 - p.69, L.11; 32764
Supp. Tr., p.4, L.19 - p.6, L.9.)

Mr. Stephenson may have been mistaken in his identification and characterization of
the Twin Falls County case. It appears he was referring to Case No. CR 2002-2555, a
case in which he pied guilty to misdemeanor petit theft (by receiving or possessing
stolen property). (iPortal.) In that case, Mr. Stephenson received a 365-day jail
sentence, with 275 days suspended, and was placed on probation for two years.
(iPortal.) It appears the judgment of conviction was entered on January 17, 2003.
(iPortal.) It does not appear that Mr. Stephenson filed an appeal in that case. (iPortal.)
3
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On October 14, 2003, approximately ten months after he was convicted in Twin
Falls County, Mr. Stephenson was charged with a single count of burglary in this case,
Gooding County Case No. CR 03-619; the State alleged that Mr. Stephenson entered
the Thomas residence with the intent to commit a theft therein. (32764 R, pp.1-2;

see

also 32764 R, pp.18-19 (amended complaint alleging alternatively that even

if

Mr. Stephenson did not personally enter the Thomas residence, he aided and abetted
another in burglarizing the residence),

pp.23-24 (original information mirroring

allegations of amended complaint), pp.35-36 (subsequent information, again mirroring
allegations of amended complaint), pp.51-52 (amended information part I, again
mirroring allegations of amended complaint).) Later, the State filed an information, part
II, alleging a persistent violator enhancement

(32764 R, pp.53-54.)

Ultimately, in

2005, Mr. Stephenson pied guilty to a single count of burglary (and admitted a probation
violation in a separate case) in exchange for the State's dismissal of the persistent
violator enhancement (and its dismissal of another charge in a separate case). (32764

R,

pp.76-77.)

Pursuant to North

Carolina v.

Alford,

400

U.S.

25 (1970),

Mr. Stephenson pied guilty without admitting guilt (32764 R, pp.78-81, 83-86.)
Prior to sentencing, Mr. Stephenson filed a motion to withdraw his plea asserting
that plea was entered under the mistaken belief that his counsel had filed a motion to
dismiss based on some unspecified double jeopardy violation earlier in the case, and
that the motion had been denied, when, in fact, no such motion had actually been filed.
(32764 R, pp.87-88.) Mr. Stephenson wished to withdraw his plea so he could pursue
such a motion.

(32764 R, pp.87-88.)

However, Mr. Stephenson later withdrew his

motion to withdraw his guilty plea. (See 32764 R, p.90.)

4

A few days later, he was sentenced. At sentencing, Mr. Stephenson admitted
possessing the property stolen from the Thomas residence, but denied actually taking it
from the residence. (See 32764 Tr., p.65, L.20 - p.66, L.10, p.66, L.23 - p.67, L.1O,
p.68, Ls.2-4; see a/so 32764 Supp. Tr., p.51, Ls.20-22 (Mr. Stephenson testifying at the
restitution hearing that he did not take any of the Thomases' missing property).)
Ultimately, the district court imposed a ten-year prison sentence, all fixed.

(32764

R., pp.93, 98-99.)

Later, the district court held a restitution hearing. (See generally 32764 Supp.
Tr.) At that hearing, the district court heard from both Mr. and Mrs. Thomas (see 32764
Supp. Tr., p.6. L.19 - p.50, L.18), and received into evidence their itemized list of items
taken in the burglary (see 32764 Restitution Hearing Ex. 1). Ultimately, the district court
ordered Mr. Stephenson to pay restitution in the amount of $28,755.30. (32764 Supp.
Tr., p.60, L.25 - p.61, L.1.) This represented the quantifiable losses beyond those for
which the Thomases' insurance company had previously compensated them.

(See

32764 Supp. Tr., p.10, Ls.3-20, p.12, Ls.2-13, p.40, L.24-p.41, L.15, p.56, Ls.6-14.) 4
A few months after judgment was entered against him, Mr. Stephenson filed a
pro se motion to correct an illegal sentence pursuant to Idaho Criminal Rule 35. (See

32764 R., pp.112-17.)

In that motion, he asserted multiple arguments, including an

In the Twin Falls County theft case, Mr. Stephenson had been ordered to pay
$11,744.99 in restitution to the Thomases' insurance company because that was the
amount paid by the insurer on the Thomases' claim. (32764 Tr., p.68, L.9 - p.69, L.11;
32764 Supp. Tr., p.4, L.19 - p.6, L.9.) However, Mrs. Thomas explained this payout
from the insurer did not fully cover their losses since those losses far exceeded their
coverage limits in certain respects; specifically, she explained that their policy limits for
jewelry and cash were $5,000 and $1,000, respectively, but they actually sustained far
greater losses in terms of jewelry and cash. Thus, the $28,755.30 in restitution ordered
in this case represents the value of the jewelry, coins, and cash taken in excess of the
limits of the Thomases' insurance coverage. (See 32764 Supp. Tr., p.10, Ls.3-20, p.12,
Ls.2-13, p.40, L.24 - p.41, L.15, p.56, Ls.6-14.)
4
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argument that his conviction for burglary in this case violated his double jeopardy rights
because he had previously been prosecuted "for the same crime or product developed
out of the same crime" in the Twin Falls County theft case. (32764 R., pp.115, 116.)
Specifically, he argued that because he entered an Alford plea, and admitted only to
possessing the property stolen from the Thomas residence, his burglary conviction was
not truly a burglary conviction; instead, it was a second conviction for possession of
stolen

property.

(See

32764

R.,

pp.115,

116.)

The

district

court

denied

Mr. Stephenson's motion. (32764 R., pp.119-23.) With regard to the double jeopardy
claim, the court noted that, although Mr. Stephenson entered an Alford plea, he
nevertheless pied guilty to burglary, not possession of stolen property.
R., p.122.)

(32764

However, the district court did not reach the merits of Mr. Stephenson's

argument; instead, it denied relief on the basis that a double jeopardy claim may not be
first raised in a Rule 35 motion. (32764 R., p.122.)
In the meantime, Mr. Stephenson had timely appealed. (See 32764 R., pp.10609.) On appeal, he argued only that his ten year sentence was excessive; he did not
challenge the denial of his Rule 35 motion. See State v. Stephenson, No. 32764, 2007
Unpublished Opinion No. 346 (Ct. App. Feb. 7, 2007).

The Idaho Court of Appeals

affirmed Mr. Stephenson's sentence. See id.
Approximately eight years later, in early 2015, Mr. Stephenson filed another pro
se motion to correct an illegal sentence pursuant to Rule 35 (R., pp.11-15) and a

supporting affidavit (R., pp.16-17). He alleged, in relevant part, that his Gooding County
sentence was illegal because it violated the Double Jeopardy clause of the Fifth
Amendment. (R., pp.12; see also R., p.13 (arguing that the district court lacked subject
matter jurisdiction based on the double jeopardy violation), p.14 (arguing that trial
6

counsel was ineffective for advising Mr. Stephenson to plead guilty despite the fact that
the Gooding prosecution constituted a double jeopardy violation).)
The district court promptly denied Mr. Stephenson's motion. (See R., pp.19-21.)
It reasoned in relevant part that in order for a defendant to obtain relief for an illegal
sentence under Rule 35(a), the illegality of the sentence must be evident from the face
of the record and, here, any double jeopardy violation is not apparent on the face of the
record. (R., p.20.)
Mr. Stephenson filed a timely notice of appeal. (R., pp.23-25.)

7

ISSUE
the district court err in denying Mr. Stephenson's motion to correct an illegal
sentence?

8

ARGUMENT
The District Court Erred In Denying Mr. Stephenson Motion To Correct An Illegal
Sentence
Idaho Rule of Criminal Procedure 35 provides that a district "court may correct a
sentence that is illegal from the face of the record at any time."

I.C.R. 35(a).

Cf

State v. Clements, 148 Idaho 82, 84-87 (2009) (reading the "face of the record"
language into a prior version of Rule 35). Thus, because a double jeopardy violation
renders a sentence illegal, if that double jeopardy violation is apparent from the face of
the record, the defendant may assert his double jeopardy claim at any time-even many
years after the date of conviction. See State v. McKinney, 153 Idaho 837, 841 (2013).
In candor to this Court, 5 Mr. Stephenson recognizes that his double jeopardy
claim is challenged in certain respects. First, he acknowledges that the claimed double
jeopardy violation is not apparent from the face of the record, as is required under the
plain language of Rule 35(a) and the Supreme Court's precedent in cases such as

Clements and McKinney because the record in this Gooding County case contains
sparse evidence of the facts and circumstances of his theft conviction in the Twin Falls
County case and because any comparison of the Twin Falls County case to this case to
determine whether, factually, they constitute the same offense necessarily involves
significant questions of fact. Second, he acknowledges that under neither the statutory
theory, nor the pleading theory, is theft an included offense of burglary. See State v.

Martin, 104 Idaho 195, 196-97 & n.2 (Ct. App.1983).
Nevertheless, Mr. Stephenson contends that his conviction for burglary in this
Gooding County case violated his double jeopardy rights under the Fifth and Fourteenth

5

See I.R.P.C. 3.3(a)(2).
9

Amendments, thereby creating an illegal sentence, because he was previously
convicted and punished for essentially the same offense in the Twin Falls County case.
In this case, Mr. Stephenson was prosecuted, convicted, and punished for entering (or
aiding and abetting another in entering) the Thomas residence with the intent to steal
the Thomases' property; in the Twin Falls County case, he was prosecuted, convicted,
and punished for possessing that very same property.

As a consequence,

Mr. Stephenson's two separate criminal cases derived from the same ongoing crime.
To punish him twice for that same ongoing crime violates the Fifth Amendment's
protection against twice placing a defendant in jeopardy for the same offense.

CONCLUSION
For the foregoing reasons, Mr. Stephenson respectfully requests that this Court
vacate his conviction and sentence and remand his case to the district court with an
order that the case be dismissed with prejudice.

Deputy State Appellate Public Defender
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